WORKPLACE INVESTIGATIONS:
RETHINKING THE TRADITIONAL
PARADIGM AND ADVOCATING
THE USE OF THIRD PARTY
INVESTIGATORS

When there is an allegation of mis-
conduct in the workplace, such as
under the employer’s harassment
or non-discrimination policy, the
responsible organization typically
responds with a frenetic activity to
investigate and remedy any found
wrongdoing. Unfortunately, how-
ever, the response that employers
take may be premised upon either
fear of liability and the potential
costs associated with damage
awards and defense costs, or be-
cause the typical response is one of
rote activity, pounded into policy
application to ensure that the em-
ployer checks oft the necessary
boxes to adequately defend the
case in ensuing litigation. The
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quest for the truth is often lost to
focus on other areas.

This article takes the position
that the most effective investiga-
tions are those that are conducted
by outside third parties. The pur-
pose of this article is to bring to
light many of the shortcomings of
the traditional processes by which
workplace misconduct investiga-
tions are conducted and identifies
the benefits of utilizing third par-
ties to conduct investigations. In
addition, guidance is provided for
the selection of a qualified and ef-
fective third party investigator.

THE TRADITIONAL PARADIGM

A workplace investigation is typi-
cally conducted under a variety of
scenarios. First, the human re-
sources department conducts the
investigation, reports its findings to
disciplinary  deci-
sions are made, and, in the event of
litigation, the human resources
professional is deposed and serves
as a witness for the defense. The
pitfalls and errors in the investiga-
tion process are found when coun-

management,

sel becomes involved to defend the

employer. Counsel finds that de-
spite the best of intentions, critical
errors were made in the investiga-
tion. The interviewer is not clear
on the facts, cannot explain the or-
der of witnesses interviewed, can-
not explain why notes were not
taken during some of the inter-
views, or worse yet, fails to inter-
view key witnesses. The organiza-
tion then reacts and implements
the second scenario.

In the second scenario, counsel
is used (either inside or outside) to
conduct the investigation itself.
This is done to “ensure” that the
investigation is done correctly and
that it is done with the thought of
litigation in mind. If litigation re-
sults, counsel feels as though the
case can be safely defended and
there is little concern about the
quality of the investigation. At
times, this scenario is similar to us-
ing to a sledgehammer to crack
open a walnut. It is extremely
costly and timely. It is often done
solely with litigation and mitiga-
tion of damages in mind. Some-
where along the way, the desire to
find the truth and improve the
workplace has been forgotten.
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A third scenario, somewhere in
the middle, is when an internal
professional is supervised by coun-
sel to conduct the investigation.
Counsel works closely as the inter-
nal professional conducts inter-
views, reviews documents, draws
conclusions and makes
mendations. Counsel believes that
this approach can maximize the
use of the attorney-client privilege
and believes that it will be better
able to prevent problems in the in-
vestigation. Essentially, adopters of
this approach believe that if some-
thing bad is found, the attorney-
client privilege can be invoked like
a magical defense shield in a Star
Wars movie. If nothing bad is
found, the investigation is put
forth as a major element of the de-
fense, the Star Wars defense shield
being unnecessary. In addition, the
very information that counsel relies
upon is filtered through an inexperi-
enced investigator. Important infor-

recom-

mation can be overlooked.

The problems with all of these
approaches are many. First, they
presume that an internal profes-
sional and/or the attorney are ac-
tually qualified to do an investiga-
tion. The very fact that an individ-
ual 1s either a human resources
professional or an attorney does
not, in and of itself, mean he or she
knows how to do an investigation.
Organizations often erroneously
believe they do. The human re-
sources professional that juggles a
variety of duties ranging from ben-
efits administration to employee
relations to training, is unlikely to
be considered an expert in work-
place investigations. Often, when
these professionals are asked to
conduct an investigation, they typ-
ically have little experience or spe-
cific training. Moreover, they are
entwined in the political landscape
of the organization. Attorneys

who conduct investigations have
their own set of limitations. The
inside counsel is typically a corpo-
rate attorney who knows employ-
ment law only peripherally. The
outside counsel typically knows
little about workplace dynamics
and is focused necessarily on de-
fense. Even when the attorney in-
vestigator is an expert their focus
remains on defense and strategy.

The most significant problem
with these approaches is that they
do little to support finding the
truth. Because of focus of each of
these parties—the attorney being
focused on defense and the human
resources professional caught in
the internal politics of the situa-
tion—the ability to find the truth
in an investigation 1is seriously
compromised. This can result in
additional damaging facts being
brought out in discovery that
could have been found during the
investigation. Worse yet, the faulty
investigation seriously compro-
mises the defense. A modest in-
vestment in an outside investigator
suddenly looks like a small price to
pay when compared to a multiple
six-figure defense.

THE CASE FOR THE OUTSIDE
INVESTIGATOR

Over time, the use of neutral third
parties in investigations of employ-
ee misconduct has become more
and more compelling. In recent
history, there have been a variety
of challenges to organizations pre-
mised upon their ability or will-
ingness to be completely objective
in their business operations. For
example, the news portrays senior
level leadership in organizations
being accused of self-dealing and
self-interest. The result of which
has been the imposition of regula-
tions to enforce objectivity and
neutrality in the management of

the business. This ranges, for ex-
ample, from the design of com-
pensation
board of directors to limits on ac-
counting firms to also consult with
their clients in other areas. As an-

committees on the

other example, employees ques-
tion the neutrality and fairness of
human professionals
who conduct investigations and
then impose discipline. School dis-
tricts are continually faced with in-

resources

creasing challenges from parents
and other stakeholders who ques-
tion expenses and decisions sur-
rounding the provision of educa-
tion. The bottom line: society has
grown increasingly more partici-
patory. Stakeholders demand in-
formation, they want to make sure
there are checks and balances and
they continually seek to ensure
that decisions are made based upon
the collection of data and informa-
tion in an objective manner.

This trend toward objectivity in
the management of the business
and society compels the organiza-
tion and its attorneys to consider
the use of third parties in investiga-
tions of workplace misconduct.
Some of the more obvious reasons
advocating the use of third parties
include the following.

Nevtrality and Objectivity

Plaintiff’s counsel, internal cynics
and other doubtful employees of-
ten question the neutrality and ob-
jectivity of the investigation. Hu-
man resources, typically viewed as
being aligned with management,
and management itself find them-
selves in an untenable position that
they often ignore. They serve as
the investigator, prosecutor and
jury in the administration of justice
in their organizations. When ques-
tioned about whether it is appro-
priate to serve in all three of these
roles, respondents typically claim
they can perform these tasks with
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complete neutrality and are not bi-
ased in any way. Even if that were
the case, how could it possibly be
believed?

The outside investigator has no
stake in the outcome and has no
preconceived notions of guilt or
innocence on the part of the par-
ties. He or she can face the inves-
tigation with a clear head. The in-
vestigator is not tainted by knowl-
edge of any past history of the ac-
cused or accuser, can look at the
evidence with a fresh eye, and will
most likely pick up on things that
parties close to the matter will not
see. Like the arbitrator or mediator
that parties in litigation often rely
upon for their neutrality and ob-
jectivity to resolve their disputes,
the neutral outside investigator
serves a similar role.

Employees who are part of an in-
vestigation often feel as though the
investigator is tainted and pro-
management. This occurs because
the investigator is often a member
of human resources, a member of
management or an inside or out-
side attorney. The outside investi-
gator, while retained by the orga-
nization or law firm, will be able to
portray an element of fairness
based on the issues of neutrality
and objectivity. While cynical or
doubtful employees may question
the fairness of an investigator hired
by management, the effective in-
vestigator will be able to portray a
necessary element of fairness that
management and its attorneys can-
not. This may be an important ele-
ment in the event the investigation is
challenged by plaintiff’s counsel or
by the Equal Employment Oppor-
tunity Commission during the
course of its investigation.

Ability to Retain the Atiorney-
Client Privilege When the
Investigator is Retained
Through Counsel

In Faragher v. City of Boca Raton'
and Burlington Industries v. Ellerth®
the Supreme Court established
what has become known as the
Faragher/Ellerth Defense. Ultilizing
this defense, employers may avoid
certain liability for claims of hostile
work environment harassment
committed by supervisors and em-
ployees. Part of this defense in-
cludes promptly preventing and
correcting harassing behavior. The
investigation process falls squarely
in this defense as the effective in-
vestigation helps to demonstrate
the employer’s prompt and reme-
dial action. A faulty investigation
can compromise the employer’s
ability to adequately defend itself.
A well-done investigation can be
the cornerstone of success.

The use of the attorney-client
privilege, however, in defense of
such cases is not always absolute.
When defense counsel conducts
the investigation and the adequacy
of the investigation is used in the
defense of the case, the attorney-
client privilege may be lost. For
example, several courts have found
that where the defense counsel has
also conducted the investigation
and where the reasonableness of
the investigation becomes an issue
in the case, the privilege is lost.”
The result is that defense counsel
suddenly finds itself a witness to
the litigation. The defense attor-
ney can find himself deposed, his
notes unprotected and the advice
given to his client subject to dis-
closure.* Some firms
sponded to such rulings by taking
the position that workplace inves-
tigations are not privileged and
have begun to utilize outside pro-
fessionals exclusively.

have re-

When the outside investigator is
retained through counsel, the abil-
ity to preserve the attorney-client
privilege is maximized, subject ob-
viously to the Ellerth/Faragher is-
identified
may choose to protect the investi-
gation or to use the results of its in-
vestigation in the Ellerth/Faragher
defense. An investigator who is
not retained through counsel, but
rather retained by non-attorneys

sues above. Counsel

from the employer is merely an-
other witness in the case as it goes
to litigation and can be deposed as
such. While this may still be a better
option than to use a less experienced
in-house staff member, retaining the
outside investigator through counsel
maximizes the ability of the employ-
er and its counsel to strategize its de-
fense and utilize the privilege where
permissible in light of law in its own
jurisdiction. Defense conflicts are
avoided and flexibility is maximized.

Professionalism

and Experience

An individual who specializes in
investigations will likely have sig-
nificantly more expertise than ei-
ther an in-house staff member or
an outside attorney. In-house staft
members are often pulled between
the need to conduct the investiga-
tion and the many other responsi-
bilities they have. As a result, the
investigation gets sandwiched in
among many duties, compromis-
ing timeliness and thoroughness.

An investigator who is also an
attorney fully understands the na-
ture of litigation and can, there-
fore, conduct a better investiga-
tion. He or she will understand the
role of evidence, discovery and the
other issues related to litigation.
Beyond being an attorney, how-
ever, it is important for the inves-
tigator of workplace misconduct
to understand the workplace. This
is easier said than done. There are
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many private investigators that
conduct investigations. Ensuring
their knowledge of the workplace
is critical. Does he know how pol-
icies are applied in the workplace?
Does he have an understanding of
what can really happen in the
workplace despite a policy? Does
she understand the political ele-
ments which exist in the work-
place and how these can impact
the investigation? An effective in-
vestigator will be able to use his or
her knowledge of the workplace
to draw out the facts of the case.

Statement of Seriousness

The very act of bringing in an out-
sider to conduct an investigation
demonstrates and underscores the
serious nature of the issue at hand
and communicates to those involved
that the organization is taking the
matter seriously. Whereas partici-
pants in the investigation may be
likely to brush aside questions from
insiders, when an outside investiga-
tor poses those same questions, a
more serious tone emerges.

Inside investigators often strug-
gle with scheduling issues when
trying to fit the investigation into
the day-to-day operations. Investi-
gations are disruptive, take em-
ployees away from their work, and
cause attention in the workplace to
turn away from the work activi-
ties. Senior level or influential
stakeholders in the organization
who doubt the seriousness of the
complaint can put in place road-
blocks—roadblocks that internal
investigators may be hesitant to
challenge for political reasons.
Employees will be unavailable or
unwilling to participate in the in-
vestigation and they may be hesi-
tant to disclose information based
upon signals from these influential
stakeholders. The presence of an
outside investigator and the serious
tone established by such a presence

makes everyone aware of the im-
portance of the investigation and
they will be more likely to be will-
ing to free up their schedule to
participate.

Avoidance of Internal Political
Problems

Considering the disruptive nature
of investigations in the workplace,
it is important to minimize the po-
litical backlash or upheaval that
occurs as a result. Separate and
apart from the issue of retaliation,
the very fact that the investigation
is conducted by someone in-house
places that person, all of the wit-
nesses, the accused and the accuser
in awkward positions. Turf issues
suddenly emerge as the findings of
the investigation result in a change
in the administration of policy.
Findings that show a lack of dili-
gence on the part of a manager are
second-guessed by that manager
when they are uncovered by an in-
sider perceived as biased. Long af-
ter the investigation is over, the ac-
cused (assuming no adverse findings)
often wonders if the human resourc-
es manager who investigated the
complaint adversely influenced such
things as bonuses or raises.

If corporate performance is
based partially on the ability of
parties to work amicably together
toward the achievement of organi-
zational objectives, the use of an
internal investigator can seriously
undermine that goal. Organiza-
tions spend an inordinate amount
of time, energy and money pro-
moting workplace cohesiveness
and encouraging employees to
work together as teams and to
break down barriers to effective
performance. Placing an internal
staff member in the position of in-
vestigating a co-worker can have
the effect of neutralizing or re-
versing the positive effects of
these investments.

The subject of retaliation is al-
most routinely discussed from the
perspective of the need to protect
the complainant and witnesses. It is
not at all uncommon, however,
for the internal investigator to be-
come the subject of retaliation, os-
tracism or viewed differently by
others based upon his or her find-
ings. When such findings are un-
popular, typically the messenger is
the one who is personally associat-
ed with those findings. This will
often be the case when the find-
ings are in disagreement with the
philosophical views of an impor-
tant organizational stakeholder or
when the accused is important to
the organization. This author be-
lieves that in most instances, inter-
nal professionals place themselves
in a political quandary every time
they do an investigation. Un-
doubtedly, someone will be dis-
pleased with the findings and
outcome for a variety of inappro-
priate reasons and the investiga-
tor will be blamed.

Ability to Get the Organization
Back on Track

Following an investigation, the or-
ganization must quickly return to
productivity. The
needs to make corrections to the
internal problems uncovered and
move on. When the internal man-
agement is viewed as the party to
correct the findings and move the

organization

organization forward, rather than
being the leader of a witch-hunt,
the organization is more likely to
get back on track more quickly.

EEOC Guidance

The Equal Employment Opportu-
nity Commission weighed in on
the subject of workplace investiga-
tions by issuing its Enforcement
Guidance: Vicarious Employer Liabili-
ty for Unlawful Harassment by Super-
visors.> Specifically, “The employer
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should ensure that the individual
who conducts the investigation will
objectively gather and consider the
relevant facts. The alleged harasser
should not have supervisory au-
thority over the individual who
conducts the investigation and
should not have any direct or indi-
rect control over the investigation.
Whoever conducts the investiga-
tion should be well-trained in the
skills that are required for inter-
viewing witnesses and evaluating

credibility.”®

Successful plaintiff’s counsel
will challenge the expertise of
the investigator,
where that investigator lacks a
significant amount of expertise
and experience. This may be the
case even where the investiga-
tor’s eftorts are closely moni-
tored by defense counsel.

particularly

The FACT Act and its Effect on
Workplace Investigations

Those involved in investigating
employee misconduct had been
stymied by the Federal Trade
Commission’s (FTC) interpreta-
tion of the requirements of the Fair
Credit Reporting Act (FCRA)
since the dreaded “Vail Letter” of
1999. Until the Vail Letter, the
law applied generally to applicants
for employment who were sub-
jected to detailed background in-
vestigations. The employer was re-
quired to obtain advance consent
from the applicant and certain dis-
closures were required to be made
on documents separate from the
application for employment. In
the event adverse action was taken
based upon the results of the re-
port, the employer was required,
among other things, to provide a
detailed copy of the report con-
taining the adverse information to
the individual. In addition, the
employer was required to wait a

period of time before taking the
adverse action.

In the Vail Letter, an attorney
for the FTC interpreted the law to
require employers who used third
parties to investigate allegations of
misconduct to comply with the re-
quirements of the FCRA, deem-
ing them “investigative consumer
reports” under the law. What this
meant for employers is that it now
required them to seek consent
from the accused to conduct an in-
vestigation and required providing
that individual with a full, detailed
report of the investigation prior to
taking adverse action.

The FACT Act amended cer-
tain provisions of the FCRA and
went into effect on March 31,
2004. Specifically, the law changes
those requirements, now ensuring
that employers can conduct a fair
and impartial investigation with-
out compromising confidentiality
and the investigatory process.

Under the law, certain investi-
gations of misconduct and alleged
violations of employer written
policies are now no longer consid-
ered investigative consumer re-
ports. Section 603 of the Fair
Credit Reporting Act (15
U.S.C.A. §1681a) was specifically
amended to exclude certain com-
munications (“reports”) for em-
ployee investigations. Where the
report would otherwise be an in-
vestigative consumer report, it will
not be considered an investigative
consumer report subject to disclo-
sure rules if the communication is
made in connection with the in-
vestigation of suspected miscon-
duct relating to employment or
compliance with Federal, State, or
local laws and regulations, the rules
of a self-regulatory organization,
or any preexisting written policies
of the employer. In addition, the
report must not made for the

purpose of investigating a con-
sumer's credit worthiness, credit
standing, or credit capacity, and
there are restrictions regarding
disclosure of the report.

Once the employer determines
it will take adverse action based in
whole or in part on the report, the
employer must disclose to the em-
ployee a summary containing the
nature and substance of the com-
munication upon which the ad-
verse action is based. This means
that with the use of outside inves-
tigators or attorneys, employers no
longer have to obtain consent
from the accused employee prior
to conducting the investigation. In
addition, employers are no longer
required to provide a detailed re-
port to the individual containing
employee information
and the names of interviewed par-
ties. However, employers are re-
quired to provide the accused with
a summary of the investigation but
may omit these sensitive details. In
addition, the employer no longer
has to provide this summary prior
to taking adverse action. Thus, if
the results of the investigation war-
rant an employee termination, the
employer may take that action and
provide the summary report after.”

sensitive

CONSIDERATIONS IN
SELECTING AN INVESTIGATOR
Having asserted the position that
third party investigators are more
appropriate for investigations of
workplace misconduct, it is imper-
ative that those responsible to se-
lecting investigators consider the
following;:

1. Knowledge of the Indus-
try: An effective investigator
will have knowledge of the
industry in question to the
extent that such knowledge
is relevant to the case at
hand. In addition, where the
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substantive nature of the is-
sue is highly specialized or
technical in nature, it 1s 1im-
portant to qualify the investi-
gator’s knowledge of the
specific area in question.

»

Knowledge of the
“Workplace’: While there
are many investigators, one
that is an expert in workplace
issues will most likely be best
suited to investigations of
workplace misconduct. This
means that such an investiga-
tor understands organiza-
tional theory and basic theo-
ries of management. In
addition, he should have an
understanding regarding
how organizations operate in
real life as opposed to on pa-
per. Lastly, he should have an
understanding of organiza-
tional cultural dynamics.

3. An Understanding of the
Legal Process: The effective-
ness of an investigation is typi-
cally correlated with one’s
knowledge of the legal process.
One who knows the steps and
nuances involved in litigation
will most likely be able to plan
and conduct the investigation
most effectively. For example,
one who is knowledgeable of
the nuances of electronic dis-
covery, even at a cursory level,
will be better able to anticipate
where necessary documentary
evidence may be found. In ad-
dition, the investigator will
most likely be a better witness
in the impending litigation
than someone who is not
knowledgeable of the process.
She typically has more experi-
enced being deposed and inter-
viewed as a witness.

4. Knowledge of the Subject
Matter in Question: The

actual misconduct in ques-
tion should influence the se-
lection of the investigator.
For example, misconduct
surrounding accounting
fraud should be investigated
by someone knowledgeable
in this area. Sexual harass-
ment claims should be inves-
tigated by someone knowl-
edgeable in this area.

5. Ensuring the Attorney-
Client Privilege is Pre-
served: The organization
and counsel should give
careful thought at the outset
as to how the investigator is
retained (by either the orga-
nization or outside counsel)
and whether that person
should be an attorney.

6. Compliance with the
FACT Act: The FACT
Act, which became effective
last year, opens the door to
employers to use outside in-
vestigators.
should ensure that proper
procedures are followed un-
der the law particularly with
respect to pre-existing poli-
cies and necessary disclosure.

Employers

CONCLUSION

Workplace investigations provide
an opportunity for employers to
gain an understanding of what is
occurring in the workplace, how
effective managers and supervisors
are, how well employees interact
and, ultimately, can serve as an eye
to the overall effectiveness of the
organization. Employers and their
defense counsel often unknowing-
ly set the stage for investigations to
be conducted in an unobjective
manner. If the employer is lucky,
the case may be defended in the
event of litigation with minimal
expense and defense costs. What is

missing, however, is the opportu-
nity to objectively find the truth
and to dig deeper into the actual
workings of the organization. If
the quest for the truth is the first
and foremost item on the organi-
zation’s mind, the ability to defend
itself once the truth, whether good
or bad, is known should be much
easier. However, those organiza-
tions that seek to cut corners and
avoid the truth may find that al-
though they can be successful over
the short term, eventually, they
will find themselves staring at the
truth far to late in litigation to be
successful. The result will be at
greater expense and a lost oppor-
tunity to increase overall organiza-
tional effectiveness.
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